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CASES 
WORKERS' COMPESSATIOH FOR ACCIDENTS ACT 

(From lat Jaiiiury to Slat December, 1S06). 



Published in June Labour Journal. 



NORTHERN (AUCKLAND) INDUSTRIAL DISTRICT. 

(1.) GLOVER V. NEILL. 
In tile Arbitiatioa Court, Northern District. — Glover, claimant, ¥. 

Neill, respondent. 
Ui. Stock foi claimant ; Mr. Finn for respondent. 

JUDOUENT Of TEE CoUBT. 

The claimant was employed by tiie respondent as a diaper's assistant, 
at a wage of £l lOe. per week. 

On the 14th October, 1906, he met with an accident in the shop. 
There waa a wooden yard-measure let into the counter and used for 
measuring atu&s. Claimant says that something caught in his waist- 
coat as he was working at the counter ; on looking for the cause he 
found that the measuie had a diagonal split in it, which caused a point 
to project which caught the edge of his waistcoat, and that for this 
reason he determined to remove the measure. Claimant — the respond- 
ent being in the shop at the time — took a hammer and chisel to efEeot 
this, and when he used these ^ splinter flew off the wood and injured 
bis eye. He had to go into the local hospital, and afterwards to Wai- 
pawa, in Hawke's Bay, for special treatment. His eye is now cured, 
but is sightless, though it may be improved by a further operation. Claim- 
ant was off work from the 14th October, 1905, to the 21st March, 1906. 
A girl who served in the shop said that claimant gave as his reason 
for removing the measuie, that it was over long and this caused loss. 
The claimant had not been croes- examined as to this statement, and 
was not recalled to explain it, but we think the reason thus stated 
to have been given would not, if proved, afEeot the result. 
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Tlie only- aubstantial questdon waa vhethei the injuiy arose out 
of and ia the course of claimant's employment. No other man waa 
employed in the shop, and at times when small odd joba weie called 
for leqnirmg the aid of carpenters' tools they had been done by 
claimant, or|he had assisted in doing them. Sometimes he ofFeied 
to do such jobs as patting up shelving, and eometimea he did them 
without mentioning them to his employer. This she tacitly allowed, 
accepting the benefit of what he had done. In this case, when he 
was hurt she went into the room where he waa sitting and spoke to 
him, making no com.plaint of his having done anything unauthorised. 
Bhe paid his passage to Napier, and afterwards more than once sent 
him small sums of money. We think that what he did was in intended 
furtherance of his employer's interest, and that he regarded it as a 
necesaary thing to do. If, as he aays, the aplit caught in his waist- 
coat, and so interfered with his work, it was to her interest that he 
should remove the measure. In this country employment is not so 
narrowly specialised that a man is not expected to assist his employer 
occasionally in matters somewhat outside his daily duties. 

We think, therefore, that the claimant is entitled to compensation. 
The only basis on which we can assess this is that of his being off work 
for twenty-two weeks and four days. This, at half wages, amoimta 
to £17. We cannot allow anything in respect of time since the 21st 
March, as the claimant has been in employment at a considerably higher 
rate than before the accident, and there is no proof, as in Densem c. 
Speden {4 Dec. W.C.O. 15), that his eaming-power is impaired. Wa 
think, however, that claimant is entitled to a declaration of liability, 
as the evidence shows that the disablement may recur either through 
a renewal of the trouble or through the necessity of an operation. 

The sums given or sent to claimant were said by respondent to be 
gifts, and cannot be taken into account. 

We allow the claimant £7 7s. coata, with witnesses' expenses and 
disbursements to be fixed by the Clerk of Awards. 

Dated this 11th day of May, 1906. 

Fredk, R. Chapman, J., President. 



WBSTLAND IKDU8TEIAL DISTRICT. 

12.1 BERDINNER t>. CAMBRIDGE, BUTEMENT, AND GRANT. 
In the Arbitration Court, Westland District, — William Berdiimer, 

Mary Berdinner, and Catherine Berdinner, claimants, v. F. J. 

Cambridge, F. J. Butement, and H. J. Grant, respondents. 
Mr. Guinness and Mr. Murdoch for olaimants; Mr. Hannah for 
respondents. 
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The olaimante weie the fstlier, mother, and sister of the deceased, 
Walter Berdinaer. Deceased was employed as flax-cutter aad m&negei 
of flax-cnttii^ operatione. On the 10th January, 1905, he was killed 
by an accident, thue described : — 

Deceased left respondents' flax-area at Kokatahi on the 9th January 
for the purpose of engaging workmen on behalf of respondents, and 
communicating with respondents. Having done so in Hokitika, he 
was returning to the area, when he was thrown from his horse on 
the road between Hokitika and Kokatahi. 

The defence was set up — (o) That deceased was not in an em- 
ployment to which the Act apphes ; {b) that the death was not caused 
by accident arising out of and in the course of the employment ; and 
(c) serious and wilful misconduct on his part. The last defence was 
based on information that deceased had been drinking, and that this 
had caused him to fall from his horse. At the hearing the evidence 
gave no support to this defence, and the evidence of the persons who 
saw and conversed with the deceased at the time of the accident was 
entirely the other way. This defence was frankly withdrawn when 
the facts were known. The circumstances which gave rise to it have, 
however, a bearing on the case. Deceased was a trusted man. His 
employers lived at or near Greymoutb, and had a Sax-mill on the 
Hokitika Railway line, and deceased was in charge of flax-cutting opera- 
tions at a distance. The green phormium leaves were sent down 
by water to Hokitika and thence by rail to the mill. Deceased was 
paid by the hour while at work, and had the regulation of his hours 
and those of men under him very much in his own hands. Men had 
suddenly left him, driven out of the swamps, it was said, by mosquitoes. 
He went to Hokitika to get more men, and telephoned to his employers, 
and also to get a horse shod for them. There was no known reason 
why he should not have returned that day, or, at the latest, on the nest 
morning. Ho did not. in fact, get away from Hokitika until after 
dinner on the 10th. We assume for the purposes of ^e case that 
deceased might have been back at his post twenty-four hours sooner 
if he had exerted hinnself. He had only two miles and a half to go 
to reach Kanieri, on the road to Kokatahi, and the evidence shows 
that he was there quite early in the afternoon — perhaps as early as 
2 p.m. After this, four hours or more are not accounted for, and the 
circumstance that he was apparently idling about this small Town- 
ship of Eanieri no doubt suggested that he was drinking. A girl 
served him with a " small shandy-gaS " on his arrival and another 
when he was about leaving, and there was no evidence that he drank 
in the interval. The witness Dedrick, who knew deceased, passed 
through the township, and at about 7 p.m. they started for Kokatahi. 
Deceased soon dismounted to answer a call of nature ; when he tried 
to remount his horse commenced " pig -jumping," This would not 
upset a rider who was seated, but it occurred before he was fairly in 
the saddle, and he was thrown on his head, which produced concussion 



of the biain, and of this tie died on the 16th. Deceased was a good 
rider, and the stirrup-leather was found to have slipped off the clip 
and fallen with the iron to the ground. 

It was argued that when the accident happened deceased was 
neither on leapondenta' business nor in lespondents' service. We 
assume that the evidence makes out that deceased spent an unnecessary 
amount of time in Hokitika, and that he waited or spent in some way 
on Eis own account four hours oi more on his return journey in or 
about Kanieri. The lost time would not be paid for by the employer, 
and it was admitted that deceased conscientiouBly deducted such time 
as he lost in going to races and in other ways. It is quite probable 
that the lost time caused a loss to the employer, aa the new men who 
had gone ahead would have no one at Kokatahi to start them at their 
duties. It is also true that the accident occurred at a time of day 
when the deceased would not have been working for the respondents 
in the ordinary course. 

We are satisfied, however, that the legal position stands some- 
what thus :— 

(I.) Deceased, having gone to town on the employers' buuness, 
was entitled to be paid for the time spent going and returning. 

(2.) That even if he had given good grounds for dismissal he had 
not by wasting time ijtso facto forfeited his services and put an end 
to the employment. 

(3.) That, as he was travelling in his employers' service, it is im- 
material at what hour he travelled. 

(4.) That for these reasons the accident arose both out of and in 
the course of the employment. 

The evidence as to the partial dependence leads to these con- 
clusions : The sister is in good health and able to work, and was only 
at home because the deceased wished her to look after her mother. 
His father has not earned much in recent years, as he seems to have 
preferred prospecting for gold rather than his old work on the county 
roads. He had, however, at the date of the accident a labourer's 
job on the work at the State mine at 9b. a day, which still lasted at 
the date of the hearing. There seems to be no reason to doubt that 
he is a sound man, capable of supporting himself. 

The real question, however, is aa to whether, looking at his age 
and the age of his wife, she was not in fact and of necessity dependent 
on deceased. The father is sixty-three or sixty-five, and the mother 
about sixty years of age, and not strong. The deceased had built 
them a small house costing £60, and gave his mother from Ts. to lOs. 
per week. This was kept up steadily, and might be relied on as equal 
to 7s. or 8s. per week. There were other members of the family, who 
had responsibilities of their own, and were not contributing. 

We have considered the whole of the evidence aa to family con- 
ditions and prospects, and think that the proper sum to be allowed 



is £100, which we award accoidmgly, to be paid to the motlier oa her 
BoIe receipt. 

We think that the coats should include measures to meet the de- 
fence which WAS disproved. We allow £12 12s. costs, with witnesses' 
expenses and disbursements to be fixed by the Clerk of Awards. 

(The decision is undated ; was received on the 8th May, 1906.) 



Published in July Labour Journal. 



NORTHERN (AUCKLAND) INDUSTRIAL DISTRICT. 



(3.) 8ELBY V. MANNING. 
In the Arbitration Court, Northern District. — Selby v. Manning. 
Mr. (rittoB for claimant ; Mr. Martin for respondent. 

Decision op thk Court (Ohaphan, J., Pbesidknt). 

Thb claimant was employed by the week, and at weekly wages, to 
dean out ditches. He was to give eight hours' work per diem. He 
claimed compensation for having burned hia foot, his statement being 
that there were fires bumi:^ in the paddock where he worked, which 
was a dry swamp, and that one of them had " crept " underground, 
that he put his foot upon apparently sound ground, which gave way, 
and let his foot down into the fire. There was no doubt that something 
of the sort had happened, but there was a direct conflict as to when and 
where this had happened, or could have happened. We think that the 
weight of independent evidence is in favour of the respondent, and on 
this conclusion we find the following to be the facts : The claimant was 
working at a ditch as part of his day's work, but during the dinner-hour 
strolled about the paddock near his working -place, and while so doing 
stepped into the burning ground, either as described in his evidence 
or through an accidental stumble. He must have been two or three 
chains away from the place where he had left his tools in the ditch when 
tbia occurred. The question, as we thus find the facts, is a question of 
law, and we have now to consider whether as a matter of law the acci- 
dent arose out of and in the course of the employment. An accident 
occurring while a workman was procuring material for a meal to be 
partaken of during the employer's time has been held by this Court to 
he within the Act (BorTowman v. the New Greenstone Gold-dredging 
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Gompany^S Dec., W.O.G., p- 11), and several oases show that a case 
may well be within the Act though the accident did not occur exactly 
within the employer's time but during an interval set apart for meaU 
^mim V. Sawyer— 6 W.C.C., p. 16 ; 89 L.T., p. 658). Blouett and 
Sawyer reaemblee this case in that the hour during which the accident 
occurred was excluded from the time for which respondent was to pay. 
There is, however, an important difference between the two cases. In 
that case the man was taking a meal on the employer's premises during 
the meal-hour, when a wall fell upon him. He was then ei^aged in 
doing something which certainly was necessary in his employer's in- 
terest. That case would be an authority juBtitying us in saying that 
this accident arose in the course of the employment so far as the mere 
question of time was concerned, but the question is whether it ie an 
authority -for the further proposition that the accident arose both out 
of and in the course of the employment. We do not think so. All that 
can be said is that the claimant was lawfully utilising his own time in 
his own way. It would require a great stretch to enable us to say that 
his employer was interested not merely in his sustaining himself for the 
day's work by taking food, but that he was interested in the particular 
form of recreation in which his employee was indulging. Neither 
authority nor reason would sustain such an argument. We hold, 
therefore, that the accident did not arise out of the employment. We 
think that the respondent has treated the claimant liberally in paying 
him full wages for the whole time he was actually laid up, if not longer, 
and we allow £5 5s, costs, with witnesses' expenses and disbursements, 
to be fixed by the Clerk of Awards. 

Fredk. R. Chapman, J., PreMdent. 



(4.) CARTER T. THE SETTLERS' STE.^MSHIP COMPANY (LIMITED) 

AND ANOTHER. 
Arbitration Court, Northern District, Auckland.— Eliza Jane Carter, 
claimant, v. The Settlers' Steamship Company (Limited) and 
another, respondents. 
Mr. J. C. Martin for claimant ; Mr. M. G, McGregor for respondent com- 
pany. 
Carter, the father of the deceased, who was made a respondent, 

attended. 
Decision of the Court, delivered by Chapman, J., President. 
The claimant is the mother of Patrick Carter, who was drowned by the 
sinking of the s.s. " Kapanui," which oolhded with the s.s. "Clay- 
more," also belonging to the respondent company, on the night of th« 
23rd December, 1905. 

The defence raised was a denial of the employment and of the de- 
pendence, and an allegation that the death was attributable to the 
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serious and wilful misconduct of the deceased " inasmuch as he vat 
ftt the time safiering from an injury to his hand caused by an accident 
whilst he was working in the s.s. " Oriwa," and on account of which he 
was receiving aick-pay, and was warned not to go to work for a week." 

The deceased was employed on the " Oriwa," and received a hurt 
to his hand. He was told by the company's medical officer not to work 
for a time ; he was nevertheless put to work at the winch on his own 
sliip for an hour on the day of the coUision. He then heard that a lad 
was wanted on the " Kapanui," and went over to her with the know- 
ledge of the deck hand, who virtually acted as mate of the " Oriwa." 
The master of the "' Kapanui " was one man short, he applied at the 
Owner's office for one, and was told to engage one. He mentioned on 
the wharf that he was a man short, and saw the deceased come on board, 
and also saw him working at times during the day. Deceased took the 
work of a lad who replaced the missing man. The obvious answer to 
tlie defence is that whatever the deceased was told by the doctor was 
revoked by other officials of the company, and that though he was not 
on the articles of the " Kapanui," he was in the company's service, 
being still on the articles of the " Oriwa," and was on the day of the 
accident working for the company at his ordinary wage. All that 
could be said of the " misconduct " is that if the doctor's orders had 
not been set aside he would have been at home. 

The real question is that of dependence. Deceased lived with his 
mother and a younger brother ; the mother worked for her livii^, and 
owned a five-roomed freehold cottage, subject to a mortgage, one room 
of which was let to a lodger. Deceased gave her 5s. a week, and cost 
her no more than the price of his food on Sunday. His pay was £2 per 
month, which covered all his expenses ; this contribution was there- 
fore of substantial assistance to the mother. Her husband, a miner, 
lived at Waikina, and earned 7s. 6d. a day ; he had not for years con- 
tributed to her support, and always refused to do so unless she joined 
him there. When he first ofiered her a " home " he had a shanty made 
of bags ; later he had a two- roomed house, to which he explains he had 
added a room since ; in this two-roomed house she stayed with him for 
some months several years ago. We do not think she would have 
gained anything by going there. The husband and wife had never 
quarrelled, hut were permanently separated. The husband seemed to 
be a respectable, sober man, of advanced age, and there was evidently 
very bttle affection on either side, as in the course of a married Ufe of 
over twenty years they had seldom lived together for more than a few 
weeks at a time. Had she gone to his house she would have given up 
a naore comfortable home, and would have had to turn out her two 
young sons. She seems, also, to have looked after stepsons of her hus- 
band, who were now working for themselves. It was evidently a better 
arrai^ement for all parties that she should Uve at Auckland and look 
after these young lads. Had the husband been the person killed she 
would at most have been treated as a partial dependant {Birslan v. 
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Baird and Co.— Court of Sessions, 2nd F^truary, 1906. Jovrtud of 
LeAour Department, 1906, p. 467). The husband had himseU given 
notice of a claim. He expUined to the Court that he had been advised 
. that he, lathei than hie wife, should make it on behalf of all who were 
interested, but he had not lodged an application. He made it clear 
that in no sense was he a dependant, as he had a freehold house, eteady 
wages, and money in the bank. He asked that if he was entitled to 
anything that it might be given to bis wife. It is quite oleai that his 
claim if pursued could not have been suetained. 

We think that the wife is in a difierent position. Her son's con- 
tribution was of importance to her, and wiU be missed now and pro- 
bably more so in future ; it resulted in dependence in fact, and replaced 
the legal dependence on hei husband, which was unprofitable to her. 
Slighter evidence than this has been allowed to be sufficient (C&uUhard 
V. ConaeU Iron Com'pany (Zimiteii)— 1905, L.R., 2 K.B., p. 869). We 
award her £50, with £7 7b. costs ; witnesses' expenses and disburse- 
ments to be Axed by the Clerk of Awards. 



OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 

(5.) CASES SETTLED OXTT OF COURT. 
The following oases were settled out of Court : Luck v. the Waikaka 
United Dredging Company ; Donaldson v. the New Zealand Coal and 
Oil Company 



Published in September Labour Journal. 



TARANAKI INDUSTRIAL DISTRICT. 

(6.) KENNY p. COREIGAN; F. J. KELLY v. G. K TURNER. 
The 22iid June last was fixed for the hearing of these cases, but 
were adjourned by consent iine die. 

W. A. D. Bahib, 

Clerk of Awards. 
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Published in October Labour Journal. 



NORTHERN (AUCKLAND) INDUSTRIAL DISTRICT. 

(7.1 THB COLONIAL SUGAB-REFLNINQ COMPANY (LCttlTBD), OF 
CHESBEA, AUCKIAND. 
Umdeb seotioD 11 of the WorkerB' Compenaation for Accidents Act 
the Boheine of compensatios submitted has been oerti&ed to b; the 
Board of Coaciliation as being not less favourable to the general 
bod; of workers and their dependants than the prorisions of the 
Act with amending Acts, 

To remain in force until the 23nd August, 1911. 

J. FAWcna, Chairman. 
Dated the 22nd August, 190G. 



CANTERBURY INDUSTRIAL DISTRICT. 

(8.) MOREY e. FRANKS AND BOUNTY. 
In the Court of Arbitration of New Zealand, Canterbury District. — 
In the matter of " The Workers' Compensation for Accidents 
Act, 1900," and in the matter of an arbitration between Albert 

Morey, of North-east Belt of the City of Christchurch, quarry- 
man, claimant, and William Franks and James Bounty, of Cash- 
mere Quarry, Cashmere, contractor quarrymen, respondents. 
Hating duly considered the matter submitted to this honourable 
Court, the Court doth hereby make its award as follows: — 

1. It is ordered that the respondents, William Franks and James 
Bounty, do pay to the claimant, Albert Morey, the weekly sum of 
£1 4a. per week as compensation for personal injury caused to the 
said Albert Morey on the 10th day of April, 1906, by accident aris- 
ing out of and in course of his employment as a worker, employed 
by the said William Franks and James Bounty in quarrying st«ne, 
such weekly payment to commence as from Uie 10th day of April, 
1906, and t« continue during the total or partial incapacity for 
work of the said Albert Morey, or until the same is ended, 
diminished, increased, or redeemed in accordance with the pro- 
visions of the Act. 

2. And it is ordered that the said William Franks and James 
Bounty, having paid the said sum of £1 4s. per week from the lOth 
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day of April, 1906, until the Tth day of August, 1906, do from 
such last-mentioned date pay the said sum of £\ in. per week to the 
eaid Albert Morey by equal fortnightly payments beginning on the 
2l8t day of August, 1906. 

3. And it is further ordered that the said William Franks and 
James Bounty do within fourteen days from the date hereof pay 
to the Clerk of Awards for the use of the claimant hia costs of and 
incidental to this arbitration, which are assessed at the sum of 
£3 Ss., and disbursements. 

Dated this 17th day of August, 1906. 

H. M. Lbb, 

Clerk of Awards. 



(9.) LEWIS V. CANTERBURY FROZEN-MEAT COMPANY. 

In the Court of Arbitration of New Zealand, Canterbury Industrial 
District. — In the matter of " The Workers' Compensation for 
Accidents Act, 1900," and its amendments, and in the matter 
of an arbitration between James Lewis, of Belfast, labourer, 
claimant, and the Canterbury Frozen-meat and Dairy-produce 
Export Company (Limited), of Belfast, respondent. 
Havino duly considered the matter submitted to this honourable 
Court, the Court doti hereby make its award as follows :^ — 

1. It is ordered that the respondent, the Canterbury Frtraen- 
meat and Dairy-produce Export Company (Limited), do pay to the 
claimant, James Lewis, the weekly sum of £1 10s. as compensa- 
tion for personal injury caused to the said James Lewis on the 26th 
day of July, 1905, by accident arising out of and in course of his 
employment as a worker employed by the said company in loading 
frozen meat, such weekly payment to commence as from the 26th 
dav of July, 1905, and to continue during the total or partial 
incapacity for work of the said James Lewis, or nntil the same is 
ended, diminished, increased, or redeemed in accordance with thp 
provisions of the Act. 

2. And this Court doth order that the said company, having 
paid the said sum of £1 10s. per week from the 26th day of July, 
1906, until the 1st day of August, 1906, do from auch last-men- 
tioned date pay the said sum of £1 10s. per week to the said James 
I.«wis, by equal fortnightly payments, beginning on the 17th day 
of August, 1906. 

3. And it is further ordered that the said company do withia 
fourteen days from the date hereof pay to the Clerk of Awards, for 
the use of the claimant, his costs of and incident to this arbitra- 
tion, which are assessed at the sum of £S 3a., and disbursements. 

Dated this 17th day of August, 1906. 

H. M. Lee, 

Clerk of Awards. 
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(10.) SAPSFORD V. OSBORNE. 
In the Court of Arbitration, Canterbury District ( Christ church). — 

Harold Sapaford, claimant, v. Job Osborne, respondent. 
HeariDg, 16th August, 1906; judgment, 8th September, 1906. 
Mr. Dougall for claimant; Mr. Harper for respondent. 

Judgment op the Court. DEiiiVERED bt Chapman, J., President. 
Claim: for compenastion . 

The accident happened on the 26th January, 1906. Claimant 
was employed as a well-maker, at £1 58. per week. When adjust- 
. ing the rope for the borer, his hand caught in the machinery. The 
result was " right index finger crushed, necessitating amputation 
at second joint." His general employment was that of an electro- 
plater in cycle-works at the same wage, but with progressiTe in- 
creases. His usefulness was diminished for both occupations. 

We thiiik that we must assess the damage on the footing of his 
actual employment by respondent at the time of the accident. It 
was agreed that we should give a lump sum. We allow £50, with 
costs £7 7s., together with witnesses' expenses and disbursements- 
to be fiaed by the Clerk of Awards. 

Dated this 8th day of September, 1906. 

Fbedk. R. Chapman, J., President. 



(11.) WOOD V. NIXON. 

in the Court of Arbitration, Canterbury District (Christchurch). — 

Henry Wood, claimant, v. James Nixon, respondent. 
Hearing," 16th August, 1906; judgment, 8th September, 1906. 
Mr. McDougall for claimant; Mr. Harper for respondent. 

JrOOMENT OF THK CoUKT, DEl.IVKBBn BY ChaI'MAN, J., PRBSIDEST. 

Claim for compensation. 

The accident happened on the 27th January, 1906. The 
claimant was chopping wood, when a chip entered his eye and 
injured it. .The result was thus described ; " Total incapacity 
for nine weeks. Two-thirds of vision of right eye permanently 
lost. . . . This causes permanent partial incapacity for work 
as a farm labourer." The wage was 15s. per week and found 
before the accident, and varied from lOs. to 15s. since. 

Parties agreed that we should award a lump sum. The 
claimant's eye was not perfect before the accident. We allow 
£51 5s. in full satisfaction of all demands, with £7 7s. costs, 
together with witnesses' expenses and disbursements to be fixed by 
the Clerk of Awards. 

Dated this 8th day of September, 1906. 

Freds. R. Chapman, J., President. 
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OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 



(12j CASES SETTLED OUT OF COURT. 
Thb following casee were settled out of Court : — 
*1. Wiieon v. G. and W. Mathieeon. 
44. Gage v. New Zealand Coal and Oil Company. 
60. Heazlewood v. Dunedin Corporation. 
62. Dickson v. Hydraulic Motor Dredging Company. 

A. Stubs 8, 
ITtb September, 1906. Clerk of Awards 



(13.) JAMES BROWNLIE v. JOHN DENNI8T0N. 
In the matter of " The Workers' Compensation for Acoidente Act, 
1900," and ils amendments. 

To John Denniston, millowner, Rireraide. 
NoTicB is hereby given that James Brownlie, of Merino Downs, 
labourer, met with an accident ou the 16th day of June, 1906, 
while employed by you working on your chaffcutter at Waikaia, 
the accident being that while he was cleaning the chaScutter the 
right hand of the said James Brownlie was drawn between the 
cogs and three of his fingers or portions of the same were cut off. 
And notice is also hereby g-iven that the said James Brownlie 
claims compensation for the said accident at the rate and for 
such an amount as he is entitled to under the said Acts, being at 
the rate of £A per week from the date of the said acoident until 
such time as he is able to resume work, and thereafter at such other 
rate as he may be entitled to, or in lieu of weekly payments such 
lump sum as may be agreed upon or may be fixed by the Arbitration 

Dated this 14th day of August, 1906. 

Jaues Bbownlib 
(by his solicitors. Hall, Stout, and Lillicrap). 

Application fob Arbitration by an Injuhbd Wobkbk as to Com- 

peksation payable to him. 

In the Otago and Southland Industrial District. — In the matter of 

"The Workers' Compensation for Accidents Act, 1900"; and 

in the matter of an arbitration between James Brownlie, of 

Merino Downs, farm labourer, claimant, and John Denniston, 

of Riversdale, millowner, respondent. 

Am arbitration under " The Workers' Compensation for Accidents 

Act, 1900," is hereby applied for between the above-named parties 

as to the amount of compensation payable to the claimant under 
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the Act in respect of personal injury oauaed to him by accident 
arising out of and in course of his employment. 

Particvlan. 

1. Name and address of injured worker: James Brownlie, 
Merino Downs. 

2. Name, place of buainesB, and nature of business of re- 
spondent : John Dennistoa, of Riversdale, millowner. 

3. Nature of employment of worker at time of accident, and 
whether employed under respondent or under contractors with 
him : Feeding chafEcutter. 

4. Date and place of accident: 16th June, 1906; Waikaia. 

5. Nature of work on which worker was then engaged, and 
nature of accident, and cause of injury : Applicant was cleaning 
chafieutter at the beam near the cogs, the cutter being in motion, 
when his right hand was drawn between the cogs and three fingers 
were cut o2. 

6. Nature of injury : Disablement owing to loss of three fingers 
as aforesaid. 

7. Particulars of incapacity for work, whether partial or total, 
and estimated duration of incapacity ; Total incapacity from date 
of accident until present date and estimated total incapacity for 
another three months. 

8. Average weekly earnings during twelve months previous to 
injury, if the worker was so long employed under the respondent, 
or, if not, during the time he was so employed : £1 10s. per week 
and found. 

9. Estimated average amount which the worker is able to earn 
after the accident : Cannot give estimate at present. 

10. Payment (not being wages) received from the respondent in 
respect of the injury during the period of incapacity ; None. 

11. Amount of fines (if any) under any Act a^jplied for benefit 
of injured worker ; None. 

12. Amount claimed as compensation : £1 per week. 

13. Date of service of statutory notice of accident on re- 
spondent, and whether given before worker voluntarily left the 
respondent's employment; 14th August, 1906; after worker had 
voluntarily left respondent's employment; verbal notice of accident 
given to respondent. 

14. If notice not served, why not? Within two days of accident, 
by applicant. 

Dated the 17th day of September, 1906. 

Hall, Stout, and Lillicbap, 

Claimant's Solicitors. 
The name and address of the claimant's solicitors is Hall, Stout, 
and Lillicrap, Esk Street, Invercargill. 

Dg.l.zedl!,GOOQlc 



Published in November Labour Journal. 



CANTERBURY INDUSTRIAL DISTRICT. 

(14.) CHARLES HENRY YOUNG «. SKEVINGTON'S ESECUTORS. 
In the Court of Arbitration, Canterbury District (Christchurch).— 
Charles Henry Young, claimant, v. Skevington's Eiecutore, re- 

apondcntB. 
Judgment 5th October, 1906. 
Mr. Johnston for claimant; Mr. Harper for respondents. 

Judgment of the Coukt delivbrrd bt Chapman, J., Phesidekt. 
The claim was for £200 for disablement through a rib being broken 
and internal injury caused by a fall from a cart. The claimant's 
wages were 6s. per day, with some alight advantages from living 
near respondent's home. In a supplemental application claimant 
alleged that he was further injured by a blow upon the injured 
rib, received from the handle of a plough at a later date. The 
evidence was conflicting, and was complicated by the fact that the 
claimant had expressed the opinion that he had been strained in- 
ternally while shifting furniture in his house. It was further 
complicated by his being a neurasthenic subject. 

We think that the evidence establishes a slight accident, with 
consequent injury to the plaintiff, and we think it reasonable to 
infer from the evidence that while some of the prolongation of in- 
ability to work was due tp circumstances not connected with the 
accident, some should be attributed to the second blow received from 
the plough. We do not wholly eliminate the neurasthenia. It is 
a natural consequence of an accidental hurt that a delicate man 
should suffer more than a robust one, and some allowance may be 
made for this cause of prolongation, though it must be a very 
guarded and restricted application. Gates v. Webb (3 Dec. 
W.C.C, 59). The case belongs to a difficult and unsatisfactory 
class. The parties agreed that we might award a lump sum, and 
we think that a fair sum to allow is £25. This sum is awarded, 
with £7 7s. costs, witnesses' expenses and disbursements to be fiied 
by the Clerk of Awards. 

Dated this 5th day of October, 1906. 

Frehk. R. Chapman, J., President. 
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OTA.G0 AND SOUTHLAND INDUSTRIAL DISTRICT. 

(15.) HENRY WILLIAM OTTO SCHNUCHEL v. MINISTER FOR RAIL- 
WAYS. 
In the Court of Arbitration, Otago and SouthlaDd District (Dun- 

edin). — Henry William Otto Schnuchel, claimant, v. the 

Minister for Railways, respondent. 
Hearing, September, 1906; judgment, 5th October, 1906. 
Mr, Barclay for claimant; Mr. J. F. M. Fraser for reapondent. 

Decision of the Court delivered bt Chapman, J., PREaiDBNT. 
Thb claim was put thus : " Cook on railway dining-car. Falling 
of a saucepan on head. Injury to head resulting in subsequent 
illness." 

On the 4th February, 1906, Dr. Marshall MacDonald was called 
in to see the claimant, and found that be was suffering from a 
slight stroke of paralysis. At first the doctor made futile inquiry 
. of claimant and his wife for any recognisable cause for this. Three 
days later he was told that when serving on tbe dining-car on the 
6tb January a saucepan had fallen from a shelf upon the claimant's 

Evidence was called with the object of showing that when the 
saucepan fell claimant told one of the other men on the car that 
it " nearly " fell upon him. We think, however, that the " nearly" 
referred to his nearly being hurt by it, and not to his nearly being 
struck; that he was, in fact, struck, but that the fact made so little 
impression on him, that he never mentioned it to his wife, and had 
temporarily forgotten it when Dr. MacDonald inquired. He is 
still suffering to Kome extent from paralysis, and may be per- 
manently affected. Dr. MacDonald thinks that he has found in 
this accident an efRcient cause for and the probable cause of the 
paralysis. Dr. Coughtrey, who examined claimant just before the 
hearing, agrees with this, and thinks the blow on the head is the 
most probable explanation. It was not disputed that the long lapse 
of time between the blow and the assumed consequence was esoep- 
tional, though not unprecedented. Subsequent examination dis- 
closed that the claimant was in September suffering from an affec- 
tion of the heart. The mitral valve was affected, and regurgitation 
was apparent. Dr. Coughtrey noticed hypertrophy. This affec- 
tion of the heart was not discovered in March when Dr. Butement 
first examined claimant. If it was present in its initial stage in 
February, it was sufficient to account for the fact of a clot of blood 
travelling to the brain, causing paralysis. Dr. Barnett considers 
that this condition in all probability existed in February, or even 
in January, when it might have escaped detection, and need not 
have been felt by the claimant. Dr. MacDonald does not dispute 
that it might have been present and escaped detection when he. 
examined the claimant in February, and Dr. Coughtrey assents 
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to thie. Dr. Barnett's opinion ia thus stated : " Will not aa,j the 
alleged cause ie impoesible. I aay that as there were no aymptoDaB 
until a month, saucepan a highly improbable cause of paralysiB. 
Heart-disease, which must have been progreaeive, mast reasonably 

explains an attack of paralysis Form of paralysis ia 

one of quite a common kind in cases of such keart-affection." 

We hare, therefore, a case in which the obstruction in the circu- 
lation through the brain is attributed by two sets of eminent medical 
gentlemen to two different causes. Each is speculating on the pro- 
bable cause, with in each case something to support his theory. 
All these gentlemen certainly endeavoured to assist the Court to the 
best of their ability. We are, however, left to find the cause of 
injury, not from evidence of facts in the ordinary sense, but with 
the assistance of medical opinion. It ia possible that there is aome 
advantage in the position taken by Dr. Barnett, who points out that 
what he has observed is a common cause for such paralysis as this, 
while this can hardly be said of a slight accident, which passed un- 
noticed at the time. This argument might, however, give too slight 
an advantage to the respondent's contention to enable us to rely 
on it, if we had to make a choice between the two. We have not, 
however, to make such a choice. In this class of case, as in every 
other where the nexus between cause and effect has U> be established, 
it is inoumbent on the claimant to make out his case. It may be 
that here there is no preponderance in the respondent's evidence : 
there certainly is none in the claimant's. We hold, therefore, that 
the claimant has not discharged the burden of proof that lay. on 
him, and that his case fails. 

Claim dismissed, with £.7 7s. costs, witnesses' expenses and dis- 
bursements to be fixed by the Clerk of Awards. 

Dated this 5th day of October, 1906. 

Fbbds. R. Chapmah, J,, President. 



(16.) SINCLAIR WILLIAMSON r>. THE LONE STAR GOLD-DREDGINa 
COMPANY (LIMITED). 

In the Court of Arbitration, Otago and Southland District (Dun- 
edin). — Sinclair Williamson, claimant, v. The Lone Star Gold- 
dredging Company (Limited), respondent. 

Hearing, September; 1906; judgment, 5th October, 1906. 

Mr. Duncan for claimant; Mr. W, C. MoGr^or and Mr. Burnard ' 
for respondent. 

Dbcibioh op Codrt nELiVEREU BT Chapuan, J., Pkssidbnt. 
It was not disputed that claimant's son met with his death by acci- 
dent arising out of and in the course of his employment at Cadrona, 
■ in Otago. The sole question was as to whether the claimant is 
a dependent within the meaning of the Act. 
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He owns a t&rm, the Gorernment valuatioD ol wbibb is £952. 
He values it at £850. He further has an interest' in tlie stook. 
The value of the stock is £300 : there is a debt of £100 against it, 
leaving his interest at £100. It was not made clear what the farm 
could be let for, but as the improTemeuts on such farms are very 
liable to deteriorate in the hands of tenants, we do not think that 
more than £36 or £40, clear ot eipenses, could be- relied on. The 
deceased contributed irregularly to his Father's support, his oontri- 
butions being worth something like £27 10s. per annum. If the 
claimant had, through family circumstances, been under the neces- 
sity of keeping up the farm, we should probably have considered 
tiiis to be sufficient evidence of dependence. We must, however, 
consider the circumstances. The claimant is well advanced in 
years. He had worked the farm while his family, numbering 
eight, were at home, and it had supported them. They are all 
settled away from home, and in no sense dependent on him. There 
is no reason why he should not sell the farm and stock, which would 
give him about £900, and purchase an annuity with as much of this 
as is necessary to make up his income to a sum upon which he can 
live. There is no doubt about its sufficiency. If his wife were alive, 
or it there were children or even grandchildren dependent cm 
his children, and thereby increasing the dependence of children 
on him, we should not think this an answer : Napier v. The King 
(3, Dec,, W.C.C. 69); Murphy v. Lytteltoii (4 Dec, W.C.C. 8). 
We think, however, that it would be stretching the provisions of 
the Act too tar to pronounce the claimant a dependent. ■ 

As to funeral expenses, they have been paid by the claimant, and 
it is not clear that the small sum found in the possession of the 
deceased was available : the circumstances point to the existence 
of a claim which absorbed it, and it was scarcely disputed that 
something ought to be allowed on this account. We think that these 
expenses, with some medical expenses, should be put upon a some- 
what higher scale than we usually allow, owing to the great distance 
ot Cadrona from where the members of deceased's family lived. 
On this head we allow £21, We allow costs, £■'} 6s., with witnesses' 
espensea and disbursements to be fixed by the Clerk of Awards. 

Dated this 5th day of October, 1906. 

FRBnK. R. Chapuan, J., President. 



(17.1 F. J. SWANSTON v. THE OT \G0 BRUSH COMPANT (LIMITED). 
In the Court ot Arbitration, Otago and Southland District {Dun- 
edin). — Frederick James Swanston, claimant, v. The Otago 
Brush Company (Limited), respondent. 
Hearing, September, 1906; judgment, 6th October, 1906. 
Hr. A. S. Adams tor claimant; Mr. W. C. McOregor for respon- 
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Deoisioh of Cocbt deliverbd bt Chapman, J., Pbebuibiit. 
Tb> claimant U a brush-machine mechanic, who has lost two fingers 
and part of the palm of hia right hand hy an accident while work- 
ing a machine in respondent's service. His wages were £2 15b. 
per week. These, after he had recovered from his wound, were 
reduced to £2 in consequence of reduced efficiency. He olaimd 16s. 
per week com^nsation; but it was not disputed that 14b. 6d. was, 
having regard to deductions from his wages, the sum which actually 
represented his present loss. Respondent admitted liability, and 
in its answer submitted to an award " of the weekly sum of 14e. 6d. 
as agreed, such weekly payment to commence as from the 30th day 
of July, 1906, and to continue during partial incapacity of the 
said F. J. Swanaton, or until the same is ended, diminished, in- 
creased, or redeemed in accordance with the provisions of the Acts." 
The claimant filed an acceptance of this weekly sum, and applied 
to the Court to fix " such lump sum as may be determined by the 
Court in lieu of the aaid weekly payments." 

The contest before us waa, first, aa to the applicability of " The 
Workers' Compensation for Aocidente Act, 1905," to this case, and, 
secondly, whether, in our discretion, we should fix a lump sum. 
Mr. MacGregor contended that, when the parties had agreed on « 
weekly sum, that was final, unless the respondent claimed to redeem 
under the principal Act, We do not think that this is what wae 
intended by the Act, and we think that the contrary intention ia 
apparent, despite the peculiar phraseology adopted by the Legisla- 
ture. We consider that the words " at any time," in section 2, 
are intended to relate both to the agreement of the parties and the 
determination of the Court. It is true that this rendei^ the clause 
somewhat ungrammatical, but to construe it otherwise would de- 
prive it of much of ite value without any real reason, while to 
construe it as suggested gives full effect to the expression " in lieu 
of," and accounts for the expression "determines" being used in 
stead of " awards." We are not sure that these questions really 
arise in this case, as it is doubtful whether the submission and ac~ 
ceptance referred to constitute an agreement, while aa yet there is 
no award. The circumstance, however, that the clause is intended 
to be applicable to casea where there has already been an agreement 
or an adjudication strengthena the argument of the respondent on 
the second iiueation, and ahowa _that it is sometimeB questionable 
whether it is wise for a claimant to apply for a lump sum when 
his weekly payments are secure. It is a general rule of law that 
Acts of Parliament are not to be construed as retrospective where 
they appear to alter rights, but that procedure Acts may be so con- 
strued. We should be forced to construe this clause in very much 
the same manner as if we were construing a retrospective Act, 
where the weekly payments had already been fiied, either by agree- 
ment or award, and to take care that no further burden was oast on 
the claimant than had already been imposed on him. The Legisla- 
ture itself has shown this solicitude in the proviso te subsection (1). 
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It would DOt be sufficient to calculate the actuarial value of the 
weekly payments — all other contingencies to which tiiB respondent 
was entitled would have to be considered, and these might resiilt 
in large jleductions. We think, however, that there is another duty 
imposed on the Court, especially in the case of a man with a family. 
The power to award a lump sum is discretionary, and it is the 
duty of the Court to exercise its discretion in the manner which 
it considers will be best in the interest of the claimant and his 
family. The Parliament has not assumed that he is necessarily 
the best judge of this, and there are obvious reasons why it has not 
BO assumed. The discretion vested in the Court must be exercised 
in each case according to its particular circumstances. We have 
given our best consideration to the circumstances of the claimant, 
and have decided not to allow a lump sum. 

The claimant is entitled to the cost of obtaining an award, and 
even to the reasonable cost of arguing; this question, but not to fuU 
costs We allow £5 58., with witnesses' expenses and disburse- 
ments to be fixed by the Clerk of Awards. 

Dated this Rth day of October, 1906. 

Frbdk. R. Cbapuar, J., President. 



Published in December Labour Journal. 



WELLINGTON INDUSTRIAL DISTRICT. 

(18.) JAMES FEBQUSOK v. THE WELLINGTON AND MANAWATU 

RAILWAY COMPANY (LIMITEDJ. 
In the Court of Arbitration, Wellington District (Wellington). — James 

Ferguson, claimant, v. The WelUi^ton and Manawatu Railway 

Company (Limited), lespondent. 
Hearing, October, 1906 ; jitdgraent, 5th November, 1906. 
Mr. Toogood for the claimant ; Mr, J. P. Campbell for the respondent. 

Decision of the Codrt, delivered by Chaphai^, J,, President. 
The claimant applied for an order extending the time within which 
he might file his claim under " The Workers' Compensation for Acci- 
dents Act, 1904." The Court disposed of the matter on hearing the 
application, but urdertook to give its reasons in writing. The follow- 
ing facte ate material : Date of accident, 20th June, 1906. Verbal 
notice of accident, immediately; written notice, 11th October. Thi« 

DcmizedbvGoOglc 



'iO 

.'etter made a diatinot claim foi oompensation. It was admitted that 
claimant had been regularly paid half-wages since the accident, whiie 
absent from woik. Notice of this motion was filed on the 12th day of 
October. "We made the order, at the same time expressing the opinion 
that for several reasons the application was unnecessary. 

The atatiite {section 12) requires three things to be done — viz., 
first, notice of the accident. This was given in this case : it may be 
dispensed with by the Court, and this is done when the accident happens 
on the respondent's works and becomes notorious. Secondly, the 
claim for compensation, which is to be made within three months of 
the accident. It may be made in the most informal way, provided its 
terma are clear and unequivocal. In Powell v. Main Collierv Com- 
pany ([1900] AC. 366; 69 L.J.K.B. 759) the House of Lords left it 
an open question whether it need necessarily be in writing. We 
discussed that question in Penrose v. Powell and Sons {3rd Dec. 
W.C.C. 15), holding that in that case it was not clearlv made. In the 
latest case on the subject, Lowe v. Myors and Sons {22 T.L.R. 614), 
the Court of Appeal in England has held that it may be made verbally. 
This case is an authority for the proposition that where, as Jn this 
case, payments have been made on account of the compensation, no 
formal claim need be made. This Court had already given decisions 
to the same effect : See Luck v. Golden Chain Dredging Company 
(3 Dec. W.C.C. 62). The third requiremert is the filing of anapplica- 
tion for ar award. 

The Act of 1904 corrects the misfortime that befell the claimant 
in Penrose v. Powell, by allowin;^ that the claim shall be in time if, 
within the prescribed time for making the claim — i.e., taking the 
second step — he has iiled an application — i.e., taken the third step. 
This mode of stopping limitation is exactly the same as that in use in 
ordinary Courts, where the only requirement is that the action shall 
be commenced within time, irrespective of when the proceedings are 
served on the defendant. 

Subsection (c) of section 4, under which this motion is made, doea 
not relate to filing an application, but to making a claim ; but, as by 
subsection {a) the filing of an application is one form of making a 
claim, it is as well that a motion should be made in such a case, though 
it would be quite regular to file the application despite the lateness, 
and even to ask for the extension by way of condonation — for condo- 
nation it really is^at the hearing. Mr. Campbell objected to this 
application as being too late, as an extension could not be applied for 
after a total lapse. For this he cited a decision which shows that an 
extension of a patent cannot be applied for after it has by lapse of time 
gone out of existence. We do not think that there is any analogy be- 
tween that case md this. Oii the contrary, this Act has been purposely 
drawn to enable the Court to extend the time after it has lapsed. If a 
claimant, before the time had elapsed, wished to prevent the lapse, 
of the approach of which he was conscious, he would have nothing to 
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do but to file his appbcation under aubseotiou (a) on the last day. It 
would be a uselesa privileRe to him to allow him to take measures — and 
inconcluaive meaBures at the best — to d-'fer the lapse by filing such a 
motion as this, addressed to 4d ambulatory Court which might not 
enter the district for raontha. What is called authority to giant an 
allowance of extenaiou, in subsection (c), is really a power of dispen- 
sation to be exercised by the Court at any time ; which, for the reason 
we have ijiven, is not necessary in this oaee. A power to extend 
time after lapse is recognised by the Supreme Court Code of Civil 
Procedure, R. 658, and this aubsectior plainly eftects the same thin^. 
Dated this fith day of November, 1906. 

Fredk. R. Chapman, J., President. 



(19.) TARABOCmA «. HOWDEN AND ANOTHER. 
1906. Aognst 24.— Supreme Court, Wellington.— Stout, C.J. 
PrattUe—" The Worker^ Gompenaatwn, tor Aecidenis Act, 1900," Stxtion* 9 and 
10 — Ati of 1905, Station 3 — Action at Common Law or utulef Emfloytr^ 
LiabHily Act — Diamitxil of Independent Action — AMetament of Cmnpenaa- 
lion unifer Worken' Compentalion Act^JvrMiction of Suprtme CovH — Pototr 
to aii'ord Lamp Sum — EpeU of CerHficaU. 

A worker who has been injured during the course of his employment, 
and who brings an action nt common law or under tbe Employers' liabiUty 
Act, in the Supreme Court, which is diiimiBsed, is entitled to obt«in from Uie 
Court an asaeaunent of the compensation to which he may be entitled under 
the Workers' Compensation for Accidents Acts, 

A certificate of the Supreme Court under sections !) uid 10 of " The 
Workers' CompenBation for Accidents Act, 1900," has the effect of an award 
of the Court of Arbitration ; but as there is no provision for filing it in tlie 
Court of Arbitration, It does not actually become an award of that Court. 

The Supreme Court has power, after giving a certifioate for a weekly 
aum by way of compensation for accident under sections and 10 of " Tlw 
Workers' Compensation for Accidents Act. 1900," to vary that oertjficafe. 
and award a lump sum under section 3 of the Act of 1H05. 

Johnston for plaintiS ; Skerrett for defendants. 

Stout, C.J. : — 

I deferred giving judgment in this case, which concerns the interpre- 
tation of sections 9 and 10 of " The Workers' Compensation for Acci- 
dents Act, 1900," and section 3 of " The Workers' Compensation for 
Accidenta Act. 1905 " ; and I stated then that I should consult one 
or more of my brother Judges and get theii opinions on the matter, 
because I wished the practice of out Courts to be nniform on IAob 
important point. I have consulted their Honours .Mr. Justice Ed- 
wards, Mr. Justice Cooper, and Mr, Justice Chapman. ' I have not vet 
heard from Mr. Justice Edwards in reply, bnt I have had the ben^t 
Qf the opinions of Mi. Justice Cooper and Mr. Justice Chapman, who,- 
I m&V say, have arrived at tlw same oonolusion as I have come to. 
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and I therefore proceed to give my judgment without waiting further 
to hear from Mr. Juatice Edwards. 

By section 9 of " The Workers' Compensation for Accidents Aet, 
1900," it is provided that, " If, within the time hereinafter in this Act 
limited for taking proceedings under this Act, an action is brooght to 
recover compensation independently of this Act for injury caused by 
any accident, and it is determined in such action that the injury is 
one for which the employer is not liable in such action, but that he 
would have been liable to pay compensation under this Act, the action 
shall be dismissed : Provided that the Court in which the action is 
tried shall, if the plaintiff so chooses, proceed to assess such com- 
pensation, and shall be at liberty to deduct therefrom all the costs 
wHch, in its judgment, have been caused by the plaintifi bringing the 
action instead of taking proceedings under this Act." That has been 
done in several caseB, and I proceeded to do that in this case. 

The question is, what is to happpen when the Court has assessed 
the compensation under this Act ? Section 10 save, " When assessing 
such compensation under the last prec«diDg section hereof, the Court 
shall give a certificate as to the compensation it has awarded and as 
to the deduction for costs, and such certificate shall have the force 
and effect of an award under the Industrial Arbitriition Act." I 
confess that at first sight I thought — and I believe the other two 
learned Judges whose opinion I have obtained also thought — that this 
section meant that the award was to become an award of the Arbitra- 
tion Court and was to be treated as such. However, in looking into 
it, I find that there is no provision for making it an award of the Arbi- 
tration Court. The certificate has the same eSect as an Arbitration 
Court award, but there is no provision that it shall be deemed to be 
such an award, and nothing to show how the certificate is to he trans- 
ferred to the Arbitration Court. Seeing that the Act provides no 
loachinery for such a proceeding, I have come to the conclusion that 
the certificate remains in the Supreme Court and has the efieot of an 
award of the Arbitration Court, but does not actually become suoh on 
iiward. 

That being so, the question then arises as to whether this Court 
)iaa power, under section 3 of " The Workers' Compensation for Acci- 
dents Act, 1906," to grant to the plaintiff, in lieu of a weekly allowance, 
:i lump sum. In this case the Court proceeded, under the Act of 190O, 
to award to the plaintiff a weekly sum, which was to be payable weekly 
by the defendants. In section 8 of the Second Schedule of the Act 
of 1900, however, there is provision for changing such a weekly pay- 
ment into a lump sum. The section says, " Where anv weekly pay- 
ment has been continued for not less than six months, the liability 
therefor may, on the application by or on behalf of the employer, fcwB 
redeemed by the payment of a lump sum to be agreed on by the parties, 
or, in default of agreement, to be determined by the Arbitration Court, 
and snch lump sum may be ordered to be invested or otherwise applied 
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OB above mentioned." The only chance therefore of the person injiired 
getting a lump sum under that Act was if the employer desired to 
redeem hia weekly payments by the payment of a lump sum. The 
employee had no power to obtain a lump sum in lieu of the weekly 
payment due to him. Then came " The Workers' Compensation for 
Acoidenta Act, 1905," section 3 of which provided, " Notwithatandii^ 
anvthing in the principal Act, the comprnsation payable in any case 
of total or permanent partial incapacity may, in lieu of weekly pay- 
ments, be such lump sum as is agreed on at any time by the parties, 
or as the Arbitration Court, on the application of either party, de- 
termines," &c. 

Now, the question is, has this Court the power to act under this 
section and to grant a lump sum in lieu of weekly payments on the 
application of the employee ? It is clear that the Arbitration Court 
has that power. The question is, has the Supreme Court the power, 
or, in other words, do sections 9 and 10 of " llie Workers' Compensa- 
tion for Accidents Act, 1900," give the Supreme Court jurisdiction to 
act under section 3 of " The Workers' Compensation for Accidents 
Act, 1905 " ? I am of opinion that they do. The Supreme Court is 
to have all the power of the Arbitration Court in cases of compensation 
for accidents, and as the certificate granted by the Supreme Court 
under section 10 of the Act of 1900 has never been transferred into 
the Arbitration Court, and there is no power by the Act to so transfer 
it, if the Supreme Court has not power to award to the employee a 
lump sum in Ueu of weekly payments under section 3 of the Act of 
1905, then there is no Court to whom the jmployee can apply under 
section 3, and the section becomes a dead-letter. 

I am therefore of opimon that, the object of the 1900 statute being 
to give the Supreme Court all the jurisdiction and power that the 
Arbitration Court has under it, the Supreme Court has also this special 
jurisdiction under section 3 which was granted to the Arbitration 
Court under the Act of 1905. There is therefore power in this Court, 
on the application of the plaintiff, to award a lump sum in lien of 
the weekly payments previously ordered by the Court. 

The assessing of this lump sum will require some actuarial calcula- 
tion, and, if the parties cannot agree, if the matter is referred to me, 
I shall have to take the beat life tables and base my calculations on 
them. It would be better, however, if this could be done by some 
expert. If the parties cannot agree on the amount, however, I shall 
hear them later on as to the manner ir which the lump sum should be 
calculated. My present opinion is that, taking the weekly sum 
awarded,' there will have to be taken into consideration the chances 
of life and chance of recovering of the plaintiff. 

I may add that I have come to the conclusion that section 3 of the 
Act of 1905 applies to this case, as it is merely a pr.'icedure section 
and enacts no new substantive law. The two learned Jndf^ whose 
opinions I have obt^ned take the same view. 
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, (20.) SARAH ROBINSON v. THE UNION STEAMSHIP COMPANY 

(UMITED). 
Itt the Court of Arbitration, Welliugton District, (Wellington). — Sarah 

Robinson, claimant, v. the Union Steamship Company (Limited), 

respondent. 
Mr. Hindmarsh for claimant ; Mr. Levi tor respondent. 
Judgment of the Court, delivered by Chapman, J., Pbmident. 
Thb deceased, husbtind of the claimant, was burned by accident on 
board the a.a. " Rotoiti " on the 21st August, 1905. The question was 
ivhe^her thia accident was the cause of death, the deceased having died 
on the 17th January, 1906. 

Dr. Ewart, of the Wellington Hospital, whose evidence was taken 
some time before the hearing, as he was leaving for England, and who 
consequently heard none of the evidence given before us, did not think 
that there was any connection between the burning and the cause of 
death ; he expressed a decided opinion to the contrary. Deceased 
apparently improved after admission to the hospital, but died sud- 
denly. He was sufiering from chronic valvular disease of both aortic 
and mitral valves. Dr. Bull of Auckland had the advantage of attend- 
ing the deceased while still sufiering from the bums in September, 
1905. Deceased was then suffering from phlebitis — that is, from in- 
flammation of the veins of both legs, one of which only had been 
burned. Nothing wrong with the heart was then detected. Contra^ 
to Dr. Bull's advice, the man went to work. We have no doubt that 
this contributed to aggravate his condition. He was, however, invited 
to work by the respondent company, in whose service he still was. 
Dr. Bull, knowing the history of the case, which substantially never 
improved from the date of the bums, thinks that they were connected 
with the cause of death, eapecially when the chain of causation was 
assisted by exertion when the man was in an unlit condition. Doctors 
Hislop and McGavin state that there is a known nexus between a septic 
wound or sore and valvular disease, and that the one may proceed step 
by step from the other. They considered that a reasonable recog- 
nisable sequence of events was— bum, septic inflammation, septic 
phlebitis, septic endocarditis. They say that this view is assisted by 
the fact that there was ito sign of heart-disease in September, and in 
January a very serious form of heart-disease. Dr. Ebslop auaches a 
great deal of importance to the fact that the other leg was al^cted, 
as if that condition had been caused by the heart-disease Dr. Bull 
would probably have detected its presence. Dr. McOavin expresses 
the same opinion, and says that a bum or any other septic wound 
would be an ef&cient cause for thia. These gentlemen think that, 
even if there was disease of the aorta, such as firemen often . contract, 
ito progress might be accelerated by the causes in evidence here, Bfr. 
Toomei, a friend of. deceased, gavea continuous history of the cade 
from a few days after the burning t» the dftte of the death, which 
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frftowed that before the buming the deceased was a healthy man, 
and that he never got over the efiects. 

We cannot help thinking that it is reasonable to suppose that if 
Dr. Ewart had heard this evidence, establishing not merely the exist- 
ence of bums long since cured, but of an extensive septic condition 
of the body coupled with a resumption of work when the man was in 
this condition, he might well have entertained a different view ol the 
probable connection between the alleged cause and the valvular disease 
which resulted in death. We decided the case at the hearing on the 
firound that the weight of evidence establishes this connection. 

The widow had received £200 insurance, and claims £300. She and 
her child were wholly dependent on deceased. We award this sum 
with costs, £15 15s. — witnesses' erpensea and disbursements to be 
settled by the Clerk of Awards, including costs of taking evidence in 
Auckland as certified by Mr. Kettle, 8.M. The question of the appli- 
cation of the £300 is reserved. 

Dated this 5th day of November, 1906. 

Fredk, R. Chapman. J., President. 



Published tn January (1907) Labour Journal. 



TARANAKI INDUSTRIAL DISTRICT. 

(31.) DAVID COURllSAM WHITING ». ARTH1.R WILLIAM GILJJES- 
In the Court of Arbitration, Taranaki District (Hawera). — David 
Courtnam Whiting, olaimant. v. Arthur William Gillies, respon- 
dent. 
Hearing, November, 1906; judgment, Decemb^, 1906. 
Mr. Halliwell for the claimant ; Mr. Welsh for the respondent. 

Decision of Court, deuvursd by Chapman, J., President. 
The claimant is a general labourer, whose calling is to do any class 
oE labourers' work. The respondent is an auctioneer and stock agent 
carrying on business at Hawera. The claimant frequently works 
about respondent's stockyards doing repairs, and also in connection 
witi sales. The accident whioh happened on the 17th August, 1906. 
resulted in the loss of clairnant's left arm above the elbow. Claiman''. 
w^s from time to time .eniployed in doing various work about th"" 
t^pon^e^t's private garden at a daily wage. On the day is quflrtion 

DcmizedbvGoOglc 



26 

he was told to top a high Macrocarpa hedge which had grmm too tall. 
This was close to the house, and directions were given as to the he^t. 
The work waa done from a ladder with a slasher. The awayii^ of 
the hedge oaused the slasher to slip, and the deflection broi^ht it 
into contact with claimant's wrist, which was almost cut through. 
Notice of the accident was duly given, and this explicitly claimed 
£1 5s, a week, but the application for arbitration was not filed until 
.30th June, 1906. Mr. Welsh for the respondent admitted that the 
accident had happened in the course of the employment, and that 
it arose out of the employment, but contended that the case was not 
covered by the Act. He also raised the question of limitation. 

The first question is whether the claimant was a worker in agri- 
culture, which depends on whether he was engaged in horticulture 
in the sense in which that expression is used in the statute. He waa, 
we think, performing one of the miscellaneous duties which fall to 
be performed by a gardener in this country. We have frequently 
had ocoasion to observe that in the colony there is no snch line drawn 
between tihe duties of a gardener and those of a labourer as in the 
Old Country, but it must be common experience that at reddences 
where a gardener or handy-man who acts as gardener is regularly 
or, as in thia case, casually employed this sort of work is part of his 
duty. Any one who saw a man doing thia kind of work about a garden 
would look upon it as an occauonal but ordinary part of his duty. 
We think that this kind of popular test is one the Legislature intended 
should be applied, and that the very miscellaneous duties described 
in the Act ought to be taken as an indication that it is to be read 
somewhat broadly : Snuth v. Coles (L.R., 1905, 2 K.B. 827). Then 
the question arises whether section 5 applies to the case of a private 
employer who has a gardener employed in this way unconnected 
witii any induatrv. This is a question as to what the Legislature 
intended by section 5 of the Amendment Act of 1902, and we cannot 
expect to derive material assistance from any judicial opinion or de- 
cision on this subject. The English Act of 1900 is confined to this 
Bubjeot, and is restricted to an " employer who habitually employe 
one or more workmen in such employment." Our enactment is not 
so restricted. It is simply a section of a general amending Act passed 
in extension of the principal Act, and it is to be observed that it does 
not purport to be an amendment or extension of section 4 of the 
principal Act. This is very important, as it makes it clear that it ov^ht 
■ not to be narrowed bv anything in that Act which is not clearly made 
togoverniti Smithers c. Wallis (19 T.L.R. 111). Under that section, 
subsection (1), relating to induatriil, commercial, or manufacturing 
work, is restricted to auch work carried on as part of the employer's 
trade or business ; subsection (2), as to " mining, quarrying, engineer- 
ing, building, or other hazardous work," is not only not so restricted, 
but is expressly made appHcable whether auch work is carried on 
" as part of bis trade or bnnness or not." Here, then, is no direct 
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exprcBsion o£ the will ol the Legislature as to whether the " employ- 
ment of workers in agriculture " is intended to include or exclude 
those not employed (or businew purposes. Apart from the aasistance 
derived from thia silsDce, we think that there are indications in the 
language used that no such restriction was intended. Thus, agri- 
culture includes, as well as horticulture, " the use of land for any 
purpose of husbandry," which is as suggestive of domestic husbandry 
as of that connected with a buBiness. and in this country the refer- 
ences to horticulture which is usually pursued as a matter of private 
taste is more suggestive of the general subject of horticulture rather 
than of merely that branch of a nurseryman's business. Even in con- 
nection with the English Act we find the test writers inclined to this 
opinion (Seven on Employer's Liability in 3rd Ed. p. 359), tboi^b 
the difficulty is somewhat greater there. We have, for these reasons, 
come to the concluaon that the claimant has made out his case. 

It was argued that the claimant was entitled to succeed in virtue 
of section i, subsection (2), of the principal Act, as this was " other 
hazardous work." We do not think it necessary to discuss this ques- 
tion beyond pointing out that looking at the natiire of the employ- 
ment and the facts of this case there were great difficulties in the way 
of this contention, and that the endeavour we made in Morris v. Wil- 
liams (3 Dec. W.C.C, 78) to point out how wide a construction that 
subsection should receive falls short of assisting the argument of the 
claimant, if it does not tend to shut him out. 

We come, therefore, finally to the question of limitation. This 
depends entirely on the oonstruetion of section 4 of the Act of 1904. 
It was fully recognised before the date of that Act that once a claim 
had been made no period was fixed within which the application for 
arbitration must be filed : Powell v. The Main Colliery Company (1900, 
A.C. 366). Has the Act of 1904 altered the law in this respect ? We 
have discussed the meaning and efiect of subsections (a) and {c).of 
this section in Fergusson v. The Wellington and Manawatu Railway 
Company (ante 6th November, 1906), but without having to deal 
with this section which turns on subsection (6). We think that Mr. 
Halliwell offered the proper explanation of the section. It enlarges 
the privileges of the claimant in each of these subsections, and no- 
where appears to respect them. Subsection (6) deals with a matter 
which has been several times before the Courts in England and Scot- 
land. In these cases it has been decided that an intimation of an in- 
tention to make a claim is not equivalent to making a claim : Bennett v. 
Wordie (If. 855) ; Powell v. Main Colliery Company (1900 A.C. at 
page 373 per Lord Halsbury L.C.) : and this subsection intervenes to 
prevent the failure of the claimant's remedy if after having made 
this intimation he files hln application within a month. In a sense 
this is a provision for limitation, but actually operating as an ex- 
tension. The suggestion that the absence of limitation operates aa 
a hardship has been met in Engl9,nd by pointing out that the employer 
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has the right to proceed to arbitration. In support ol tlie mere reaBou- 
ablenesH of the view we have taken, we may point out that if the sub- 
sectioa bad operated as a statute of limitation it might, in one view 
of ita construction, have barred instanter the claim oi all those claimants 
who had reposed on the decisions referred to. Such an intention ought 
not, unless under compulsion, to be attributed to the Legislature. 

Mr. Halliweil asked the Court to fix a lump sum in lieu of weekly 
payments under the Act of 1904, On the evidence as to condition 
and prospects of employment, that would be quite premature, especi- 
ally aa the matter was not mentioned until the close of the hearing. 
A declaration of liability is made, and the claimant is awarded the 
weekly sum of £1 5s, from the date of the accident until the same is 
ended, diminished, or redeemed in accordance with the Act. 

We allow £10 10b. costs, together with witnesses' expenses and dia- 
buisemeats to be fixed by Clerk of Awards. 

Dated this 21st day of December, 1906. 

Fredk. R. Chapman, J., President. 



(22.1 KENNV V. CORRIOA-N. 
Claim for 10s. per week since date of dismissal from employment. 
Discontinuance filed 29th November, 1906. 



WELLINGTON INDUSTRIAL DISTRICT. 

(23.1 JAMES CAMPBELL u LOUIS SEIFERT. 
In the Court of Arbitration, Wellington Industrial District (Napier), 
— In the matter of " The Workers' Compensation for Accidents 
Act, 1900 " ; and in the matter of an arbitration between James 
Campbell, of Hastings, labourer, claimant, and Louis Seifert, of 
Palmerston North, sawmiller, respondent. 
Havino duly considered the matters submitted to us, we do hereby 
make our award as follows ; — 

1. We order that the respondent, Louis Seifert, do pay the sum 
of £160 pounds to James Campbell, of Hastii^s, labourer, formerly of 
Manga teretere, farmer, the father and sole dependant of James Alex- 
ander Campbell, late of Palmerston North, deceased, as compensation 
fer the injury resulting to such dependant from the death of the said 
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James Alexaudet Campbell, which took place on the 29th day Of Jnty, 
1905, by accident arising out of and in the coTuse of hia employment 
as a woTker employed by the said respondent, Louis Seifert, ae an 
engine-driver. 

2. And we order that the said respondent, Louis Seitert, within, 
fourteen days from the date hereof, do pay the said sum of £160 to the 
Clerk of Awards for the use and benefit of the claimant, James Camp- 
bell 

3. And we further order that the said respondeat Louis Selfert, 
within fourteen days from the date heieof, dopayto the Clerk of Awards 
for the use of the said claimant, James Campbell, his costs of and in- 
oidental to this arbitration, which we assess at the sum of £19 48. 8d. 

Datpd this 20th day of November, 1906. 

Fredk. R. Chapman, J., President. 



(24.) OLE OLSEN w. HENRY CARLSON. 
In the Court of Arbitration, Wellington District (Napier). — Ole Olsen, 

claimant, v. Henry Carlson, respondent, 
Mr. Westall for the claimant ; Mr. McLean for the respondent. 

Decision op Court, delivered by CaAPUAN, J., Frsbident. 

Counsel for the respondent raised the objection that the proceeding 
was out of time. No question could be raised as to notice of accident, 
as all the circumstances at once became Icnown to the respondent. 
It was, however, argued that section 3 of the Act of 1904 operated aa 
a statute of limitation, and tbat the application was filed too late. 

Without going into any question as to the construction of the lan- 
guage used in that statute, we overruled the objection. It has fre- 
quently been decided that such essential matters as the making of a 
claim might be waived : See PerguBon v. Wellington and Manawatu 
Railway Company {ante- 6th November, 1906, and cases there cited). 
The best proof of waiver is acknowlsdgment of liability. That efiects 
an agreement to dispense with that step. There can be no more explicit 
mode of waiving this than by the respondent regularly paying the com- 
pensation from week to week, which was done hpie If we were to 
decide that in this case either the ' making of the claim or the filing 
of the application was too late, and so the claimant was barred by 
force of the Act of 1904, we should be deciding that this could be set 
up despite an agreement not to set it up. It is more than probable 
that a majority of all accident oases are settled bv periodic paymenta 
without more, and it would be imputing to the Legislature something 
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that it never intended when passing the Act of 1901 were we to decide 
that those were barred. 

It ia only right that we ahould say that the respondent ielt himself 
forced to ask the Conrt to decide this question, as he was insured, 
and his insurer was reinsured, and that this reinsuring underwriter 
had claimed that it should be raised. 

The Court then went into the circumstances, and allowed the sum 
of £1 10s. per week aa compensation, with £8 8s. costs. 

Dated this 20th day of November, 1906. 

Fbbdk. R. Chapman, J., President. 



{25.) JANE MOBTON f. HABT SMITH. 
In the Court of Arbitration, Wellington District (Napier). — Between 

Jane Morton, claimant, and Mary Smith, respondent. 
Mr. Westall for claimant ; Mr. Lusk for respondent. 

JUDOMUKT OF COUBT, DELIVBBED BT ChAPHAN, J., PBESmENT. 

Tub claimant is the widow of T. H. Morton, a stevedore. The re- 
spondent is the owner o! a stevedoring business at Napier. 

It was claimed that while working stowing cargo on board the 
a. 8. "Gothic" in the roadstead at Gisborne on the Uth May, 1903, 
the deceased ruptured himself, and so received an injury from which 
he died on Wednesday, the 13th. 

A claim had been made on claimant's behalf on the 29th May, 
1903, but this application was not filed imtil the 14th November, 1906, 
and the delay was not adequately explained. The question of limita- 
tion was raised, but as this question was further discussed in the case 
of Whiting v. Gillies (20th December, 1906), heard shortly afterwards, 
we have in that case expressed onr views on this subject and reject«d 
this defence. 

The main defence now is that there was no proof that an accident 
happened causing the death of deceased. 

The deceased, who suffered from hernia, was a capable ganger, 
and the facts which preceded hia death have to be examined. Almost 
every part of the evidence formed the subject of dispute and contra- 
diction. Claimant stated that her husband was quite well when he 
left Napier in the " Gothic." Respondent says that she saw him the 
evening before, and he asked her for some whisky, saying he had been 
bad all day with internal pains. After the death respondent went to 
see the widow, and asked if there had been an accident. She said 
" No accident ; Harry was ill before he went away, and I did not want 
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him to go to G-isborne." She furtheT told lespoadent that when de- 
ceased returned she asked if he was " hurted," and he said " No, but 
he was real bad." ^ 

Several men narrated what had occurred on the steamer. Some 
of them said that a displaced bale of wool gave them trouble, and when 
they were trying to lift it deceased exclaimed, " My God," and stopped 
work. This witness further said that deceased had said he had 
" busted himself." The respondent's foreman says that he was in 
the hold sitting on the tunnel, 20 ft. or 30 ft. from where Morton was 
working. Morton came and asked him to direct the gang while he 
went on deck. The man went on deck without saying that anything 
was the matter ; soon afterwards he came back and began to retch, 
and became very ill. Nothing in the course of events suggested to this 
witneaa that an accident had happened, nor did Morton or any of the 
men say so. The doctor of the steamer took Morton in charge, and 
treated him, with the aasiatance of the men, one of whom called the 
doctor's attention to the fact of his suffering from hernia. A man who 
looked after him through the night asked if he had hurt himself, and 
says, " He gave a feeble ' No.' " To this man he never said anything 
about an accident. 

He was brought back in the steamer to Napier, and died suddenly 
after getting home. Dr. Hines, the ship's doctor, gave a certificate 
that the cause of death was " Intussusception." In a further certifi- 
cate for the purpose of a life insurance company he certified that " the 
cause of death was intussusception, which in my opinion originated 
from strain." Dr. Bernan thought that this did not refer to an old 
strain, but to something that had just occurred. He says that he 
thinks that Dr. Hines was in the best position to form an opinion as 
to the cause of death, and that he should have been able unmistakably 
to ascertain the existence of intuseusception. This gentleman, how- 
ever, was decidedly of the opinion that intussusception could not have 
been caused by the strain described, as this is contrary to experience : 
it is a condition that comes on slowly, and is never due to sudden strain. 
Dr. Moore agreed that such a strain could not have caused intussus- 
ception. He could find no recorded case of such a. thing. He thought 
that the hernia must have been at the root of the matter, and that 
through some cause, possibly or probably the strain, it had become 
strangulated, which might cause death. Dr. Bernan thought that if 
this had been the case, it would not have escaped Dr. Hine's notice, 
and it is clear that his attention was called to the hernia. 

The evidence was somewhat voluminous, but it was largely based 
upon oonjeoture. The direct evidence that the deceased had Btrtuned 
himself was, if in any sense valid, too alight to be relied on, seeing that 
it was weakened by the man's own statements. We were therefore 
driven to rely on medical opinion, The medical witnesses did their 
best to assist the Court's conclusion with the very slender data in their 
hands. The effect of this evidence, however, is to show either that 
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daatli was caused by intusenaception, in whioh case it was probably 
due to caiues independent oi the alleged strain, or that it was caused 
in some other way, which is only «onjecturally explained. 

In these circumstances, we think that the case is not proved in 
such a way as to reheve the claimant of the onus that lay on her. 

The case is dismissed, with £7 7s. costs, witnesses' expenses and 
diBbuTHements to be fixed by the Clerk of Awards' 

Dated this 2lHt day of December, 1906. 

Fbedk. R. Chafuan, J., President. 



(26J THOMAS RBYNOLDS «. MUNT. COTTERILL, AND CO. {UMITED). 
In the Court of Arbitration, Wellington District (Wellington). — 

Thomas Reynolds, claimant, ti. Hunt, CotterilJ, and Co. (Limited), 

respondent. 
Hearing, November, 1906 ; judgment, December, 1906. 
Mr. Le^n for claimant ; Mr. Blair for respondent. 

Decision of Court, delivbbbd by Chapmah, J., Peebidbnt. 
This is an application by the claimant under " The Workers' Com- 
pensation for Accidents Act, 1905," to determine whether the weekly 
payments ordered to be made by respondent to claimant should be 
commuted into a lump sum, and, if bo, to what amount. 

Though the Act is difRcult to construe, we hold that it appUes to 
existing awards and judgments, and consider that this is a proper case 
for the exercise of the power given by the Act, as it is quite clear that 
the injury to the plaintifl is permanent. We hold that the proper 
way to commute to a lump sum auch periodic payments as are here 
ordered is to ascertain the present value of these payments, having 
regard to the probability of life according to approved tables, for 
which we have selected the British offices' table, making due allowance 
when necessary for the prospects of recovery. We hold for the present 
that 4 per cent, is the proper rate of interest upon which to base the 
calculation. This rate is taken as the mean between several rates 
obtainable by deposit or investment, not merely in one locality but 
in the co'ony generally. In fixing this we have had due regard for the 
fact that the sum is payable in small instalments. This rate may be 
varied in future cases upon fuller consideration or further evidence. 
We give no special consideration to the state of health of the claimant. 
In fact, there is evidence that his injuries will not tend to shorten his 
life to less than the period over which the payments would extend, 
but we do not think that such a controversv should be raised in an 
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oidinaiy case, though we do not decide that it is beyond the power 
o£ the Court to consider it in an extreme case 

Claimant sued in the Supreme Court, and failed in his action ; 
thereupon the Court proceeded to assess compensation as for an 
aoeident. The order made by His Honour the Chief Justice was aa 
follows : Payment during total or partial incapacity of 7s. ijd. per 
week ; (3) that defendant company is entitled to recover from plaintiff 
£140 for its costs of the action ; (3) that towards payment of this sum 
there be applied the weekly sum of Ts. ijd. from the date of the acci- 
dent, 9th May, 1904, to the order, 21st December, 1904 ; (4) that 
thenceforth 2a. ijd. per week be so applied until the full amount of 
such costs be paid ; and (5) that the balance of 5b. per week be paid 
to the claimant during incapacity until £160 be paid. 

Mr. Blair ai^ed that if the Court decided to commute, the proper 
course was to commute the whole sum of 7s. 4Jd. and take the balance 
of the respondent's costs out of the sum so arrived at. To do this 
would be to set aside the provisions of the Chief Justice's order, which 
we should not think of doing had we the power. 

It iB obvious that we must respect the alimentary settlement 
effected by that order, and it is equally obvious that it is in that case 
immaterial whether we commute the 2s. 4Jd. or not, as the respondent 
can do that for itself. On the actuarial evidence of Mr. LesUe we 
fix the commuted sum at £104 3b. The sum of 6s. per week is not 
available for creditors, and the commuted sum must be settled so 
as to place it beyond the reach of any creditor, otherwise the purpose 
of the Act will be defeated. We accordingly order that the commuted 
sum be paid into Court by the respondent in full of all demands, to 
be withdrawn from the Court by the Public Trustee, with liberty to 
the respondent similarly to pay it direct to the Public Trustee. The 
Public Trustee is at liberty to pay it over to the oUumant's wife or 
invest or apply it as she may request. Liberty is reserved to the 
Public Trustee to apply eas porte to the Court. 

The parties to this application must bear their own costs. 
Dated this 20th day of December, 1906. 

Fbedk. R. Ch^pu^n, J., Preffident. 
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OTAGO AND SOUTHLAND INDUSTRIAL DISTRICT. 



(27.1 BUBBRT GRIMWOOU v. DAVW ODFF. 
In the Court of Arbitntion, Otago and Southland District (Inver- 
cargill). — Robert Grimwood, applicant, p. David Duff, TwpondeDt. 
Mi. Hofiett for applicant ; Ui. R. W. Hall for rospoadent. 

Dboision or Coubt, dkuvbrbd bt Obapihii, J., Psbsidsitt. 
Application to commute a weekly earn of 13e. 

It was agreed that the Court should fix a sum, and that £3 3e. 
ooeta should be paid hy respondent. All that we find that is nec«ssaiy 
to do is to fix this sum by actuarial oompntation on the footing pro- 
visionally established by our judgment in Reynolds v. Hunt, CotteriU, 
and Co. (Limited), 20th December, 1906. If anything has been 
paid which has accrued since the 30th November, it must be deducted 
from the sum now awarded. 

Order for payment to the claimant of the sum of £181 18s. in full 
discha^e of all claims, together with £3 Ss. costs. 

Dated this 2lBt day of December, 1906. 

Fbedk. R. Chapham, J., President 



By Anthority : John Hukat, Ooveruiueiit Prinier, W«lluigk>m.~1907. 
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